
I’d have to say that staff numbers are
typically too low. Adding additional
numbers of staff will depend on how
you’re changing your mix. If you add
four people with mental illness out of
80, you might not need to increase the
number of staff, but if you have 20, that’s
a different story.”

Failure to comply with medication is a
common reason that the mentally ill are
placed in a supervised setting. State laws
will dictate training needed to dispense
medication—most require the presence
of an RN or LPN or a staff member
who has taken medication management
training.

There’s no set formula as to the
appropriate mix of the elderly and the
mentally ill. It all depends on the
residents’ needs and having the
appropriate safeguards and programs 
in place, Kyllo said.

Effective assessment helps to ensure
that a facility accepts only the residents
they’re staffed to help—whether 
their needs are physical, psychological 
or social.

“It’s a good idea to have a two-part
assessment.A pre-assessment
determines whether the prospective
resident is a good fit for your facility,
and the follow-up assessment drives 
the service plan,” Kyllo said.

A standard one- to two-week trial
period helps to ensure that a new
resident is a good fit.This policy 
should be in writing and effectively
communicated to the resident and 
their family when they’re accepted 
at the facility.

The facility will typically need to rely on
information provided by other facilities
or medical professionals—a task that’s
sometimes made difficult by HIPAA
requirements or the reluctance of the
current facility to criticize a resident it’s
had problems with and wants to move.

“Poor record keeping and information
sharing led to many of the situations

described in the Post article,” Kyllo said.
“Residents with violent histories should
never be placed with the frail elderly.”

Documentation is crucial to ensure that
the facility provides the best care for all
residents.A monthly summary, plus
quarterly behavioral assessments, are
recommended.

All potential residents should know the
facility’s population mix, and care should
be taken so that elderly residents don’t
feel their needs are compromised.

“People are hearing about this issue, and
they’re rightly concerned about the
potential for problems,” Kyllo said.
“Administrators must inform residents
and their families of all the safeguards
that are in place to avoid abuse and
what is done in the event that it
occurs.”

Facilities should focus on creating a
unified environment and eliminating any
feeling of “us vs. them.” Activities that
can be enjoyed by people of many ages
and abilities include cards, tutoring,
gardening, caring for pets, book clubs
and music.

“The important thing to realize is that
people with mental illness aren’t to be
feared,” said Haase.“With appropriate
knowledge and staffing, we can deliver
good care to a mixed population.”

Mixing from front page

Every employer, large or small, faces
the reality that it may be a target for
legal action from past, present or
prospective employees.

Not only are the numbers of
employment-related claims increasing,
so is the financial risk to your business.
Defending a wrongful termination or
discrimination claim—whether you 
are innocent or guilty or even if the
claim is groundless or fraudulent—
can be expensive.

Employment practices liability
insurance can provide insurance
coverage for defense costs and
indemnification connected with claims
of sexual harassment, wrongful
termination and discrimination.

Most comprehensive general liability
policies specifically exclude
employment-related claims.A separate
EPLI policy should be purchased to
cover these excluded exposures.

When you are purchasing an EPLI
policy, it should be reviewed to
determine that it meets your individual
needs.The following points should be
considered:

• Types of claims covered

• Types of employees covered

• Damages covered

• Premiums, deductibles and
coinsurance payments required

• How will claims be handled and paid

Of course, the best insurance against
employment practices liability is 
strong policies against prohibited
practices, enforcement of those
policies and effective training of
supervisors and managers to ensure
that employment laws are not 
broken and complaints of violations 
are handled in an efficient and 
effective manner.

Take time to review your insurance
coverages with your insurance
representative to determine that 
your business is adequately insured 
for employment practices liability
claims.

Employment practices liability insurance
In today’s litigious work environment,
hiring and employment practices have
become a veritable minefield for
employers. In 2003, more than 81,000
people filed charges with the Equal
Employment Opportunity Commission
(EEOC).Those whose charges the
EEOC found to be made with
reasonable cause received more than
$148 million in monetary benefits (this
figure does not include monies
awarded through litigation).

The vast majority of successful claims
fell under Title VII - the Civil Rights Act
of 1964 which protects individuals
against employment discrimination on
the basis of sex, race, color, national
origin and religion. Sexual harassment
also falls under Title VII.

According to the Risk Management
Handbook for Health Care
Organizations, accurate job
descriptions and interviews that fall
within the guidelines established by
federal and state anti-discrimination
laws are two of the most important
ways a facility can defend itself against
discrimination claims.

Facilities should contact their state
department of labor or an attorney
with experience in employment law to
determine that their programs fall
within state guidelines. Dick Huseby,
vice president-human resources and
strategic initiatives of Church Mutual
Insurance Company, offers these
general insights on effective hiring.

Maintain a pool of candidates

Too often, human resources directors
don’t look for candidates until they
have a need. In an industry with
turnover rates as high as 150 percent,
it’s common for assisted living facilities
to have vacancies.

“With a pool, you’re assured of good
candidates, and you won’t fall into the
trap of hiring the first person who
applies for the position just to fill an
opening,” Huseby said.

Update job descriptions 

Positions evolve over time to reflect
changing needs, but official job
descriptions often don’t making it
easier to hire the wrong person.Take
the time to realistically analyze the
position’s responsibilities and the
qualifications needed to meet them.

Involve those who currently fill this
position, those who work with them
and their supervisors. For a new
position—or in situations where
current employees don’t provide a
good model—enlist the help of an
industry colleague with a similar
position on staff.All job descriptions
should be in writing and be as specific
as possible.

Create an employee
“personality profile”

It’s important that a definition of “an
ideal employee” encompasses
personality and values. Some facilities
attempt to measure these attributes

with standardized tests.Testing can be
helpful in some situations but also
increases the possibility of legal
challenge. Gillian Flynn in the June 2002
issue of Workforce recommended that
employers only use tests that have
been validated by the EEOC, are
effective without having a disparate
impact on minorities, females or other
groups protected under the law and
have worked well for other employers
in similar fields.

Develop interview questions

It’s virtually impossible to conduct an
effective interview on the fly—there’s
no consistency between candidates,
important topics might be skipped and
the interviewer is likely to miss the
candidate’s answers while thinking up
the next question.

“A standard set of questions lets you
control the interview,” Huseby said.
“It’s the only way that you’ll be able to
make fair and accurate assessments at
the end of the process, and it helps to
avoid charges of discrimination.”

The interview can include questions
about:

• The ability to perform tasks
necessary to fulfill position
requirements

• The ability to perform job-related
functions

• The ability to meet attendance
requirements

• Required certifications or licenses

However, questions about disabilities—
even if the applicant has voluntarily
provided information, current or prior
lawful drug use, employment or credit
history that has no direct bearing on
the position—and off-duty activities
should not be discussed before a job
offer has been made.

Careful wording allows the interviewer
to get pertinent information without
crossing the boundary between
acceptable and unacceptable questions.

“You can’t ask, ‘Do you have to work
days because you have young children
and a husband/wife,’ but you can ask,

Developing effective hiring practices

See hiring, page four

Discrimination prevention checklist For more information
about caring for the
mentally ill, contact:
The National Alliance for
the Mentally Ill (NAMI)
www.nami.org
(800) 950-NAMI

National Mental Health
Association
www.nmha.org
(703) 684-7722

Mental Health Resource
Center
(800) 969-NMHA

• Prepare and adopt a written 
anti-discrimination policy that
conforms to EEOC guidelines

• Comply with federal and state
record keeping requirements

• Prepare written job descriptions
that outline specific job functions
that are in compliance with 
the Americans with Disabilities Act

• Be sure written policies provide
for nondiscriminatory reductions/
terminations of staff

• Use job application forms/
interview procedures that 
comply with federal and state
discrimination laws

• Prepare a written leave-of-absence
policy that complies with the
Pregnancy Disability Act of 1978
and the Family Leave Act

• Establish a location to post
employment-related notices 
(as required by law)





Senior living facilities with empty beds.
Younger people with mental illness who
require a supervised environment. It
might sound like an ideal match,
but senior living facilities considering
this arrangement should proceed 
with caution.

In Virginia, where assisted living facilities
for the elderly and the mentally ill 
share licensure, these two populations
have often been combined—sometimes
with disastrous results.The May 24 issue
of the Washington Post detailed stories
of Virginia facilities where violent, young,
mentally ill residents attacked their 
frail, elderly housemates.These cases
might not be the norm but do raise
valid concerns.

“The needs and interests of these two
populations can be very different, and
mixing them is typically not a good
model for care,” said David Kyllo, vice
president of the National Center for
Assisted Living.“In addition to concerns
about behavior issues, the differences 
in age and physical abilities typically
mean these populations have little 
in common.”

So, although not necessarily viewed 
as an optimal solution, are there
conditions under which these popu-
lations can successfully share a facility?
The answer is a qualified “maybe.”

Before expanding the resident mix,
a facility must determine the level of
services it wants to provide, staff and
train employees appropriately, develop
effective pre-assessment and assessment
procedures and written policies, add
security measures as needed and
perform appropriate documentation.

The level of service will dictate the
conditions of the resident agreement

and many staffing
decisions.

“The decision to add
more staff or staff with
specific training all goes 
back to the resident
agreement,” said Beverly
Laubert, state long-term
care ombudsman in Ohio.
“What did you promise
the resident, and what 
changes do you need to
make to honor your
agreement?”

Most facilities will have 
to offer additional staff
training to meet the
needs of their new
residents. “The mentally
ill have some unique
needs. Good commun-
ication and partnerships
with local mental health
resources are key, and 
you should have regular
contact with them for
education and training,”
Laubert said.

The state of New York, which has a
1,000-member team of volunteer
ombudsmen who work with the state’s
assisted living facilities, hired Psychiatrist
Susan Wehry to develop a mental health
training program. Dr.Wehry’s five-
module program covers resident needs
and resources, self-advocacy and
recovery, challenging behaviors,
psychoactive medications and common
disorders and available treatments.

“With deregulation, we’ve seen those
with mental illness move out of
institutions into the community, and
when they couldn’t function on their

own, many were placed in adult 
homes,” said Marty Haase, state 
long-term care ombudsman for 
New York.“Unfortunately, those running
the homes often have no training in
how to deal with mental illness. Our
program helps them to understand 
the resident’s illness and how to find
ways to work effectively with them to
advocate for them.”

The number and types of staff 
are crucial.

“We’ve struggled with ratios for years,”
Laubert said.“As a resident advocate,
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‘Is there any reason why you would
not be able to work the 11 p.m. to 
7 a.m. shift,” Huseby said.

Train interviewers

At many facilities, it’s not uncommon
for interviews to be handled by
someone with little or no interview
training or experience.

“There are many excellent one-day
seminars available through tech
schools, colleges and training
companies,” Huseby said.“These can
increase the comfort level of the
interviewer and make for a much more
effective process.”

Let applicant ask questions

It’s vital that the applicant knows
exactly what the job entails and has an
opportunity to ask questions about the
position and facility expectations.

“It can be tempting not to cover some
of the unpleasant aspects of the job, but
that will affect your retention,” he said.

For prospects who haven’t worked in
the assisted living environment before,
Huseby finds it helpful to describe the
job in terms of a typical day—two
hours will be spent taking walks with
residents, two hours will be spent
dealing with hygiene issues, etc.

Create an effective application

The application should only ask for
information that is needed to
determine if the applicant is qualified to
perform the job and should be signed
and dated by the applicant.

Gain permission to verify data by
including a line on the application
which states that the applicant’s
signature grants the facility permission
to check on all details shared within.

“People sometimes skip verification,
because they feel they’re a good judge
of character, or the candidate is a
friend of a current employee,” Huseby
said.“It’s critical that you don’t.”

Huseby recommends using a service to
verify an applicant’s information.
Nationally-known companies that
handle a high volume of business are
typically a good choice. He also
recommends asking for at least three
references who can speak to the
applicant’s job performance.

Create an orientation program

The first few days on a job are crucial
and help to create expectations for the
level of care to be provided. Make sure

those employees chosen to provide
on-the-job training are effective in this
role and present a message that is
consistent with that held by the
administration.

“If you want your new employee to
share your standard of care, truly
support resident rights and report
abuse, you can’t pair them with an
employee who’s telling them, ‘you’re
supposed to do it this way . . . but I
don’t,’” Huseby said.

Review new hires

It’s prudent to assign new employees
probationary status for the first 
90 days to ensure their compatibility
with other staff and their ability to
perform required tasks. Employees
should be evaluated at 30, 60 and 
90 days, with annual reviews to follow,
and this policy should be shared in
writing at the time of hire.

Hiring from page two

Prevent harassment
• Prepare, distribute and publicize a
written policy against sexual
harassment

• Train and sensitize all people in
management and supervisory
positions

• Develop a complaint procedure
that protects the employee

• Investigate any complaints promptly,
completely and confidentially

• Carefully document the facts of all
investigations

• Take appropriate actions following
each investigation to resolve the
complaint
Source: International Risk Management Institute Inc.Avoid wrongful

termination
• Perform thorough pre-employment
interviews and background checks

• Avoid any statements at time of
hire that could be construed as
promises of permanent
employment

• Have your lawyer review your
termination procedures

• Schedule and conduct regular
performance evaluations

• Document employee warnings in
personnel files

• Distribute written termination
procedures to all people in
supervisory positions

• Include an employment at-will
statement on employment
applications and employee
handbooks or as a separate
statement to all employees

Risk Manager
Handbook for Health
Care Organizations,
compiled by the American
Society for Healthcare Risk
Management

ALFA University
(800) 258-7030
www.assistedlivingu.org

Assisted Living
Federation of America 
(703) 691-8100
www.alfa.org

Equal Employment
Opportunity
Commission
www.eeoc.gov

Employee practices resources:


